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soclety. The function of law 18 to reconclle the mutually ceanipaetics/erafie e,
woclal Interests with a view 1o maximize the 1otal soclal Interests Fat, the rranr

function of the law is, 1o act as an effective Instrument of e lnl ereftieenin
that is balancing the competing/conflicting Interests in the wriety lulfilling the
maximum of wants with the minimum of friction.

He classifies legally protected interests into three main categeries: (2
Public interests, (b) Private interests and (c) Soclal interests.

(a) Public Interest. The public interests should be at first, the irterests
of the State as a juristic person in the maintenance of its personality AT
<ubstance. The innovation of Public Interest Litigation (PIL), has liberalized the
concept of locus standi for those, who due to lack of sound econcrmic
conditions are deprived to have access lo court to seek justice for thear rignts

Any public-spirited person or social action group through the new nnovative
PIL strategies are allowed to move to the court for seeking redressal 1o e
claim and entitlenents of the poor.

genuine grievances and restituting rights,
down- trodden, ignorant and illiterate.
(b) Individual interest.—Pound enumerates three kinds of individual

interests: interests of personality, of domestic relations, and of substance.

[nterest of personality includes the protection of physical integrity.
freedom of will, reputation, privacy, freedom of belief and opinion. They woulc
cover such branches as law of defamation, principles of contract or the
limitations of the power of the police to interfere in meetings. privacy.
possession of property, etc.

The interests of domestic relations mainly concern the legal protecton of
marriage, maintenance claimed and the legal relations between parents and
children. They cover such problems as the parental right of corporeal
punishment, parental control over the earnings of the children and the powers
of supervision of Juvenile Courts [Juvenile Justice Boards] over the legal
relations between parents and children.

Interest of substance includes the protection of property, freedom of
succession in testamentary dispositions, freedom of industry and contract, anc
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i) Security i ;:E ts;:!:iﬂ'mcﬁon of domestic relations with WTE:J
msmuhﬂﬂﬁmic institutions long recognized in legal provisig,
and gcoﬂme institution of marriage or protecting the family 4 .
jnu;; [;gstimﬁon. Such problems as the balancing of the sanctit,
arriage against the right of d]ucrce.ynr the ”"dgﬁlfab_ilily of
actions between husband and wife against the general righs
claim damages for urrong_dcne,h or the balarice be“-:-'EEn the
protection of established religious institutions al.'ld the claim of the
treedom of belief, come under this general heading.

(i) Protection of society against moral disrupn'an..—ThE socia
interest in the general morals cancemskthe protect.mn of socien,
against moral disruption. Prcvlsionslagamst corruption, gambling
blasphemy, the invalidity of transactions contrary to good morals
or the stringent provisions regarding the conduct of trustees, come

under this heading.
i) The conservation of social recourses.— I he social interest in the

conservation of social recourses is described by Pound as — “the
claim or want or demand involved in social life in civilized
society that the goods of existence shall not be wasted”. The law
as to riparian rights or things of common usage, and the modem
tendency to deny legal protection to “abuse of rights™ fall under
this category.

(vi Social interest in general progress.—The claim, want or demand
involved in social life of civilized society is that the development of
human powers and human control over the nature of satisfaction
of human wants go forward; the demand that social engineenng be
increasingly and continuously improved; as it were, the self
assertion of social group towards higher and complete
development of human powers.

The category is both the vaguest and the most controversial of 2.
In Pound's own view, it comprises of four major policies. viZ.
freedom of property, [ree trade and protection agains! monopoy.
freedom of industry, and encouragement of invention. Pou

himself admits that some of these policies have had to give much

nterest in ﬂg"'eml 5
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ained ol bollels Pormnd nelides in the same category the
Hitetwel ol politieal progress, through  the  protection of free
Crieben, Tl cotmment, freedom ol education and others.

W Sl interest il idteidual human life. —The claim, want or
Hematd vekesd e soclal e in civilized soclety Is that each
ielividl e alle 1o Bive a haman life therein according to the

altidande vl the society
I te the intereed which Pornd deserlbes as “in some  ways the most
st o ol I e e yized I the legal protection to free speech or
ey ol vseation as well as, with chanuaing sirength and emphasis, in
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Wil alopted the principle of social engineering, so as to maintain a
gt Balanee betaeen (dividual Nberty and soctal control in-order that the
e quarantesd o the dividual may subserve the larger needs of the
ity and thos s onderly progress towards securing socio-economic

byl

e Pombiae High Comt has olserved that where there is a conflict of
private Intereet tocany ona particular activity which the public authority
Leldore ne damading Lo the soclal interest, surely, the power under the
daliite hae to be ead as an enabling power.'

(1) Law ne an mstriment of soclal change :

e Hon'lde Supreme Court has observed that, “an unusual fact
dination posing testies for resolution is an opportunity for innovation. Law. as
Achninteterad I cotnds, transtonns into justice. The law does not operate in a
it Ae goclal nonns and values change, laws too have to be reinterpreted.
anl recael Law fs really a dunamic instrument fashioned by society for the
mpesee of - achieving  hannentous adjustment  of  human relations by
elimination of soclal tension and conflicts. ™

Justive V.U Krishina lver said, “Justice is the basis of any society that
wante peace and progress. Law s the Instrument for delivering of justice. And
vol the tragic tath s that law s often not on talking temms with justice and is
even hostile o it This shall not be a new awareness, a creative consCiousness,
A punposiee ant which will expuose this unjust and unjustified antagonism and
rote & cross fertilization o law and fustice s the domand the people make
vl o (e undsts statenent

It corredt that law s an instiament of soctal change, law changes its
duape aveonding te e weguirenient ol soclety o society changes the law
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of statutes. In India, every session of p,
through enactment Bil vl or grinct A ""T"“’an_»r
Legislature introduces the Bills lo ame ctls). O it

<tion of facts comes before the court, judicj,,

::s:..'riralli g:tfrpret!ng the law according to the rpqu'lTFI'lir*n;jr(i?ﬁ rthh,, .

Here. the observation of Lmd“WnuII (Chief Justice En linh,, N
important to mention. He said that, “Like old i:fm:k?l, OUr judiiey Blang, b
need to be oiled, wound up and set to true time. Smnlr_"h‘_.. Jum"“fuj.:"
Pasavat observed that—"“the law requlates socig| fr"EF'EEH Stice ﬂ;i.
conflicting claims and demands. Securlty of persons gny It-rr,lu' Qrhy, B
people is an essential function of the State. It could ”Eiriﬂpﬂ'y o
instrumentality of criminal law. Undoubtedly, there iy
conflict where living law must find answer to the ney chu”mm.; "-""'h:.':'
courts are required to mould the sentencing s]_,,'srem o meet ”If"& Ung I'-
The contagion of lawlessness would Uerermme social orde, ; hallg,
ruins. Protection of society and stamping out criming| ”"ﬂfhuﬂd oy |,
the object of law which must be achieved by im Posing ty My |
sentence. Therefore, law as a corner-stone of the edifice of .Drd”ﬂrr,,:n '
meet the challenges confronting the society."! €T she,

Social changes are necessary within the society for s develq,
change can be made by the tool of law, otherwise it is very difficul 1
hurdle of custom and usage. The society is in the habit of doing it
if you want to change these things, then law is the strongesy _m“a
change it. To make the law strongest is the stick of pupg
prohibits any act, then it has to make it punishable. In India, |5, ="
slavery, bonded labour, sati, child marriage, child labour, ang mﬁa“mh-‘
free and compulsory primary education, approved of widows' Marria ol
country adoption, rehabilitation of prostitutes and their childre, pm?;:_w-
women from sexual harassment at working places, and al, 1nmh?n
compensation to the victim of crime, ete. "

It is to be noted that social change is necessary in every society s,

. e . . AT
possible if it takes place by the instrument of law. There is no valye of mors
in the eyes of law. To show the instrumentality of law of social change
necessary to study some special changes that have taken place i I
because, nothing 1s permanent, but change is permanent.

(a) Abolition of slavery and bonded labour system :

The history of slavery reveals that in 6800 B.C Mesopotamia was
world's first city to introduce ownership of land and with the beginning
technology came warfare in which enemies were captured and forced to 4
as slaves. In 2575 B.C., Egyptians sent expeditions down the Nile Rue
capture slaves. In 550 B.C., the mighty Greek city-state of Athens used v
30,000 slaves in the silver mines it controlled. In 1000, slavery was no
practice in England's rural economy, as destitute agricultural workers p
themselves and their families in a form of debt bondage to landowners.

‘:]Eat-..



data reveals so on. In 1641, Massachusetts became the first British colony to
legalize slavery.

On the other hand, as far as abolition of slavery is concerned, it began in
1781; Holy Roman Emperor Joseph [l abolished serfdom in the Austrian
Habsburg dominions. In 1789, during the French Revolution, the National
Assembly adopted the Declaration of the Rights of Man, one of the
fundamental charters of human liberties. The first article of the declaration
cated, “Men are born and remain free and equal in rights.” In 1807, after
Pra]m'[ged lobbying by abolitionists in Britain, led by William Wilberforce and
Thomas Clarkson, the British Parliament made it illeqal for British ships to
transport slaves and for British colonies to import them.

In Britain, the Abolition Act of 1833 abolished slavery throughout the
British Empire. including its colonies in North America. The purpose of the
slavery abolition Act was to abolish slavery, for promoting the industry of the
manumitted slaves and for compensating the persons hitherto entitled to the
corvices of such slaves. The bill emancipated the slaves in all British colonies
and appropriated a sum equivalent to nearly $100 million to compensate slave
ouners for their losses. In 1837, Thomas F. Buxton began a campaign to
abolish coolie labour in India. He argued that coolie labour amounted to
slavery.

To remove slavery from India, in 1843, India Slavery Act was passed and
later on declared it an offence by sections 370 and 371 of IPC, 1860. After
the revolution of 1848 in France, the new government abolished slavery in all
French colonies. Brazl had abolished it in 1850, Russia in 1861, U.S. in
1863. In 1888, Brazil freed the country's 725,000 slaves by enacting the Lei
Aurea (Golden Law).

Following the Civil War in the United States, hundreds of thousands of
African-Americans were re-enslaved in an abusive manipulation of the legal
system called “peonage.” Across the Deep South, African-American men and
women were falsely arrested and convicted of crimes, then “leased” to coal and
iron mines. brick factories, plantations, and other dangerous types of work.
The system began to slow after the First World War, but didn't fully end until

the 1940s.
The International Labour Organization in 1919 and League of Nations in

1920 were founded as international agencies. In 1930, the Forced Labour
Convention was formed due to the combined efforts of the League of Nations
and the International Labour Organization. The Convention sought to protect
the rights of colonial labourers. Unfortunately, the League of Nations lost its
existence during the Second World War. But, soon it was felt that without an
international organization, peace at international level was difficult, therefore,
in 1945 United Nations, took the place of the League of Nations.

In 1948, the United Nations produced the Universal Declaration of
Human Rights. Article 4 provides : "No one shall be held in slavery o
servitude: slavery and the slave trade shall be prohibited in all their forms.”

Article 23 of the Constitution of India protects trafficking of human being
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(b) Abolition of safi system:
It was a great honour o becormie satt! among the Hindus frog

time and il was not opposed even by the Hindu sages for a long time, Ty .
formal ban was mposed by Britishers in 1798, in the citv of Ca l.:lt:'lm
nued in surrounding reqians, The movements against e:|::nt:-1l1;--”|.l

re on the Company to han the act, and the Benagal me_

started collecting hgures on the practice in 1813. From about 1812 44, |, %y
cocial reformer Raja Rammohan Hoy started his OWN campaign agag. o

practice. as he was deeply moved by seeing his own sisterin-law being f;,

te comml st
There were N0 reliable figures for the numbers who died by sy 5
bers was given i the recards k':':ﬁlfh?

the country. A local indicatian aof the num
British East India Company. The total figy,

the Bengal Presidency of the =
known occurrences for the period 1813 to 1828 was 8.135.% another -, "f;

gives a comparable number of 7,941 from 1815 to 1828 thus guap,

average of about 507 to 567 documented incidents per year i LI'TF
period. Raja Ram Mohan Roy estimated that there were ten times as rr_a_"'
Bengal compared to the rest of the country, “rﬂﬁa;;
{ 1879, stated that 420 occurrences tock plaze i
‘Lower Provinces’ of Bengal, Bihar and L'n.,

and 44 in the 'Upper Provinces (the upper Gangetic plain).*

On 4" December, 1829, the practice was formally banned i the Bongy
Brosidency lands, by the then Governor, Lord William Bentinck by passing &
Requlation XV of 1829-A regulation for declaring the practice of Sat. er of
burning or burying alive the widow of Hindus, as legal and punishable by th
eriminal courts |passed by G-G. in C., Dec 4, 18297 The ban wa
challenged in the courts, and the matter went to the Privy Couneil in Lendon
which was upheld n 1832 Other company ternitones also banned it shorty
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frer. Jaipur banned the practice in 1846." Even after the custom was
a“tlall'-’ed' this custom did not vanish completely.
’ In fact. sati is not suicide, but cold-blooded murder. In many instances, it
_ tound that woman cried and also ran away from the pyre, but. the people
. sunding the pyre caught her and pushed her into burning pyre of her
E:;hﬁnd, In the case of suicide, the person committing suicide lights her pyre
herself, but here other person lights the pyre. Between 1980 and 1983, some
ctances of Sati were reported from U.P., MP. and Rajasthan. This time
legislature took serious steps by introducing a special law for the treatment of
reons who abet Sati and made it exemplary punishable up to death sentence
under Commission of Sati (Prevention) Act, 1987. Now almost all areas of
India have forgotten Sati system. In 2001, one case of sati was reported from
Jammu and Kashmir.
{¢c) Approval of widows' remarriage :

In order to protect their family honour and family property, upper-caste
Hindu society had long disallowed the remarriage of widows, even of child and
adolescent ones, and all of them were expected to live a life of austerity and
abnegation. Ishwar Chandra Vidyasagar pressed on and urged the British
to pass legislation that would allow Hindu widows to remarry. To support his
request, he collected almost 1000 signatures and sent his petition to the Indian
legislative council. The council received thousands of signatures for and against
this measure, but the members finally decided to support the enlightened
minority, the Hindu Widow Remarriage Act was passed in 1856.

The Hindu Widows' Remarriage Act, 1856 (Act XV of 1856) was
enacted on 25" July, 1856, to legalize the remarriage of Hindu widows and to
provide legal safeguards against loss of certain forms of inheritance for
remarrving a Hindu widow in all jurisdictions of India under East India
Company rule. The Act especially targeted Hindu child widows whose
hushands had died before consummation of marriage. This was an Act to
remove all legal obstacles to the marriage of Hindu Widows. It was enacted as
follows :

» No marriage contracted between Hindus shall be invalid, and no
issue of such marriage shall be illegitimate, by reason of the woman
having been previously married or betrothed to anocther person
who was dead at the time of such marriage by any custom or any
interpretation of Hindu Law to the contrary notwithstanding.

» All rights and interests which any widow may have in her deceased
husband's property by way of maintenance or by inheritance to her
husband or to his lineal successors or by virtue of any will or
testamentary disposition conferring upon her, without express
permission to remarry, only a limited interest in such property,
with no power of alienating the same, shall upon her re-marriage
cease and determine as if she had then died; and the next heirs of
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her deceased husband or other persons “"":T:T to the propey, gy
her death, shall thereupon succeed 10 the same.

¥ A widow shall not by reason of her re-marriage "1“7 !IP” “';U.!“'”I'u*l by o,
any right to which she would otherwlse be entitled, and eveyy Widley,

s ol Inheritance .,
who has re-married shall have the snme} ﬂi-ﬂﬂrq; ol e as g,
would have had, had such marriage been her Hre a0

Despite the great efforts by Vidyasagar, Jyolirao Ph“l‘l' “”;l many o),
reformers, widows' remarriage never recelved the nppmu‘nj[ of the SOCTey,
William Hay Macnaghten said in 1862 thal second marriages after the dogy, ol
the husband, are wholly unknown to the Hindu Law; though in Practic,
among the inferior castes, nothing is so common:

In fact, the problem of widows, and especially of child widows, Wi,
largely a prerogative of the higher Hindu castes among whom It?]lilfl nm_rriuﬁ;.
was practised and remarriage was prohibited. Irrevocably, ﬂ"?ffidug married .
a mere child, the death of the husband she had perhaps never known left |,
wife a widow, an inauspicious being whose sins in a previous life had depyjy,,
her of her husband, and her parents-in-law of their son, In this one. Doay,
to a life of prayer, fasting, and drudgery, un-welcome at the celebrations 4,
auspicious occasions that are so much a part of Hindu family and commuy,
life. her lot was scarcely to be envied, even after independence. Bul, noy.,
days remarriage of Hindu widow Is common but not in all the cases,

(d) Prohibition of child marriage :

In our society, the marriage of a child was solemnized in his/}
childhood. It was opposed by Shri Jyotirao Phule, Maharishi Dyanay
Saraswati. Mahatma Gandhi and many other reformers and they had suggeste
prohibition of child marriage. Even, at the time of marriage, spouses were 1y
aware about the meaning of marriage, but society had changed their persony|
laws. Christians (1872), Parsis (1936) and Hindus (1978) had introduced i,
their Acts that marriage of a boy below the age of 21 years and girls of 18
years is not a valid marriage and hence it Is voidable.' Muslim law also provides
that spouse at the time of marriage should be at puberty. In 1929, an Act was
enacted to restrict the child marriage in Indian society by the Child Marriage
Restraint Act, 1929, which made it punishable. According to the Act, child
meant a person who, il a male, has not completed twenly one years of aqge,
and if a female, has not completed eighteen years of age. Presently, some
areas of Rajasthan, Gujarat and Madhya Pradesh witness child marriages.

On 10" January, 2007, the Child Marriage Restraint Act, 1929, was
substituted by the Prohibition of Child Marriage Act, 2006. It introduces ‘Child
Marriage Prohibition Officer’ and extended the power of family court to decide
the matter under the Act. The Act says that child marriages are lo be voldable
at the option of contracting party being a child. The Act also provides for
maintenance and residence fo female contracting party to child marriage. The



Act recognizes legitimacy of children bor ‘
the court in deciding of custody and maintenance to a chil
marriage. The Act also enhanced the Punishment up to twe Years' rigorous
imprisonment, or with fine up to Rs. 2,00.000, or with both

The Act alsq
declares marriage of a minor child to be void in certain circumstances, The

courts are also empowered to issue injunctions prohibiting ch
Child marriages in contravention of injunction orders shall
offences under this Act are cognizable and non-bailable.

The Kamataka High Court in its landmark
Prohibition of Child Marriage Act, 2006. is applicable to all the Citizens of
India. except J&K. Therefore, no citizen on the ground of his belonging to a
particular religion, can claim immunity from the application of the Act,!

Child marriage is a common Practice in many countries around the world,
however it is especially prevalent in India. where more than one third of all
child brides live. According to UNICEF, 479 of girls are married by 18 years
of age. and 18% are married by 15 years of age.? According to Census of

were under the age of 15 had already

had at least two or more children. It is not surprising, that these girls are also
the most vulnerable to i health,

due to early pregnancies and pregnancy
related complications.

On the other

judgement held that the

marriage: it has even been observed

that higher officials from police and
government are present in the

marriage ceremony. In some of the cases,
initially such cases are reported by social defence officer but withdrawn just

after. due to social and political pressure. This kind of behavioyr of society
discourages the officers to report the cases. It also has been observed that
some of higher government officials are pressurizing the concerned officers for
not reporting such cases. On the other hand, Khap Panchayats are arguing to

reduce the minimum Mmarriageable age of girls, According to them, it increases
the incidents of rape. Therefore, it is also not priority of the police and other
stakeholders,

(e) Elimination of child labour -

in the subsequent amendments made in the
Factories Act. The special legislation to prohibit pledging of the labour of

children is the Children (Pledging of Labour) Act, 1933, According to the Act,
an agreement to pledge the labour of a child, below the age of 15 vears, shall

e ee—
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enldens these legislations, the Factories Act, 1948, \he Plattate,
1062, the Mercham Shipping Act. 1958, tha 1y,
1961, the Beed) and Cigar Warkers (Condin,,
I mplovinent) Act, 1966, and the [State] Shop and Establishments A If-“’l s
childd Tabour n thelr sphere. In 1986, the Fanployrnent of Children fucy 1':
was substituted by the Child Labour (Prohibition and Regulation) fct 14,
The Act generalizes the age of child 1o 14 years for the purpose of progr,
of child labour. Presently, the Act listed 17 prohibited occupations At f

processes In Schedules A and B.
In practice, all these enactments are on paper and child labour cony,
across the country. The Hon'ble Supreme Court has also observed tha ¢,

labour cannot be eliminated until the rescued child cannot be rehabilitae,;
the Government. The Government has introduced many schemes and ...

right 10 education as free and compulsory, but facts reveals otherwise. In 20y,

census. there were 12.67 million working children which came dowm to 17 ¢,
the Government has drafted = §

million In 2011, In the recent development,
10 amend the Child Labour Act to Abolish child labour up to 14 years of age -
all kind of work and proposed to regulate for 14-18 years in non-hazarde, -

work.
() Right to elementary education (Free and Compulsory) :
India may be traced from Veda, Purars

The root of education in
harata era and then after to Kings, Moguls and Britie:
hese all administrations, education was limited only i

privileged classes of the soclety. It was not available for all people, i.e. the e
known incident of Ekalavya from Mahabharata, where he was refused =,
educational institution to admit him in the institute on the ground that =
belonged to backward class, and later on Guru Dronacharya had asked
thurmb in gurudakshina. The above incident reveals that during Mahabhara®:
era, all people were nol entitled to be educated, but only some of the class

were privileged 10 have access 10 education.
State has been making some endeavo

Since almost two centuries, the S
to provide free and compulsory education since 1813 in one form or the
13 made education a St"

other. Clause 43 of the Charter Act of 18
ornmission (1882-83) was the first to recﬂrnm;'f .
st

responsibility.” The Hunter C
universal education in India. Thereafter, the Patel Bill, 1917, was the

.I'J'rl. e Minwes At
Fransport Workers Adt,

Ramayana and Mahab
administration. But in 1

e .
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Shri Gopal Krishna Gokhale wiie 3202Tn2 = BI or compuson
sducation in the Imperial Legslathe Conc: 1211 had saxc that E'.IIF_T."'.'“H.‘Z."."_-I.'}‘
education be both compulsory and free. The Government of India Act. 1935
orovided that educanon should be made free and compusory for both boys and
gris. Free and compusory education got @ TINer DOOS! when the Zak
Himsain Commssion recommended that the State should :P‘f'ﬂm :'. T:'HE‘ ]9':-'}4
Sargent Report strong'y recommended free and Cﬂ"“ﬂiﬂ"‘-h ecucabon for
i':ﬂﬂﬂfﬂ' &IEE‘: st 10 teurteen E,'__' 194?- ;I'I_:n?.."_; ecucation had been made
compuisory in 152 urban areas and §990 nmai areas.

i 1992 the Sumreme Court declared right to free and compulsory
ochuration as fundamental right in the ambit of right to life’ under Artide 21 of
she Constingion. In judicial review. it was :as:nr‘a: o larger bench of the
Supreme Court up to the age of 14 years” In 2002. the Constitution was
amended by imserting Artide 21A to implement the right 1o free and
compuisory education of every chid aged between 6-14 vears and inserted
5 ndamental dusies of the parents/guarcian to send ther child/ward to school
and also substinzed Article 45 accordingiv. In 2010, the Right of Children to
Free and Compulsory Education Act. 2009, weas put in force with effect from
17 April to provide free and compuisory education from | to VII standard 1o
gvery chid. The Central Government aiso introduced Rules (Model) to
impiement the Act.

The Supreme Court has observed that most Western countries enioy
zimos: universal literacy. while 35% of owr population is illiterate. While a
robust financial incentive programme may not have been possible in 1917. it is
today. If we wish to develop further. we must educate each and every citizen
aged s to fourteen.® The national level literacy rate has shown significant
increase from 52% in 1991 to 66% in 2001 and 74% in 2011.* According to
the Census 2011, B2.14% of male are literate, whereas the figures for women

zre 64 .46%. This is the figure of literacy, not of the educated persons.
(g) Introduction of Social or Public Interest Litigation :

The Hon'ble Supreme Court has adopted the broader approach of the
ride of locus standi, to utilize the initiative and zeal of public spirited persons
o move the courts to act for the general or group interest even though they
may not be directly injured in their own rights.

The innowvetion of Public Interest Litigation (PIL) has liberalized the
concept of locus standi for those, who due to lack of sound economic
conditions are deprived access to court to seek justice for their rights. Any
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be void and therefore. making of an agreement for pledging labour of chilq ,,

made an offence, Under the Act, the parent, the emplover and the m“tmﬂf.
as the case may be, are punishable in their capacity if such ﬂﬂmﬂmﬂmlr'r
taken place. The Act is still in force. Another special legislation was Dﬂﬁsedmi
1938, in the form of the Employment of Children Act. 1938, to prohibi .;h-Er.
labour in hazardous processes. Initially, under both the Acts child means a ch-l?'.
below the age of 15 years. .

Besides these legislations, the Factories Act, 1948, the Plantation A,
1951. the Mines Act, 1952, the Merchant Shipping Act, 1958, the Mmt:_'
Transport Workers Act, 1961, the Beedi and Cigar Workers (Conditions ..
Employment) Act, 1966, and the [State] Shop and Establishments Act, prok;. .
child labour in their sphere. In 1986, ‘the Employment of Children Act, 1935
was substituted by ‘the Child Labour (Prohibition and Regulation) Act, 19g,
The Act generalizes the age of child to 14 years for the purpose of prohibiy.
of child labour. Presently, the Act listed 17 prohibited occupations ang ¢
processes in Schedules A and B. '

In practice, all these enactmenls are on paper and child labour contin,.
across the country. The Hon'ble Supreme Court has also observed that cfy);
Iabour cannot be eliminated until the rescued child cannot be rehabilitated |,
the Government. The Government has introduced many schemes and 1y
right 1o education as free and compulsory, but facts reveals otherwise, In 200
consus. there were 12.67 million working children which came down to 12
million in 2011, In the recent development, the Government has drafted |
v, smend the Child Labour Act to abolish child labour up to 14 years of age
all Wind of work and proposed to requlate for 14-18 years in nonhazando
Wtk

(f) Right to elementary education (Free and Compulsory) :

The oot of education In Indla may be traced from Veda, Punang
Farnayana and Mahaliharata ern and then alter (o Kings, Mogquls and B,
adrninistration. Bar in these sl administrations, education was Hmited only
orrdlenged classes of the soclely. it was not avallable for all people, fe the we
boserami et ol Phalauya Trom Mahabharata, where he was refused 1y
e aticminl dnstitalion 1o adiit T I thee fostitute on the !'HUILIM that b
barle ingeered Ves Do bsare obass, anel laler on Ciortr Dronacharva had askasd e
oy e gkl The alove T font reveals that durtigg Mahabhaw
wri ol gy were nol e 1o D e lueated, D only sonme of e vl
perte puilesgerd 1 Linve oncenn 1o vilieallon

i ae mloisl T denlunles, e Ml D Dwsen Ill.nlﬂlhl e e
ey gt el Ty aned oty edueation sinee PHE i o fory on s
TR T It ol e Ol At ol TN e elieatlon o B
pugeitibilitg L Hlanten bt (VAR BN wan (e Dt fee peeves
el e atlen o i Hheealior, M Patel B0, DL/, wan T 10



compulsory education legislation. It proposed to make education compulsory
from ages 6 to 11, Shri Bal Gangadhar Tilak, Jyotirao Phule, Pt, Nehru and

almost all social reformers of that time were in support of education,

Shri Gopal Krishna Gokhale while debating a Bill on compulsory
education in the Imperial Legislative Council in 1911 had said that elementary
oducation be both compulsory and free. The Government of India Act, 1935
provided that education should be made free and compulsory for both boys and
qirls, Free and compulsory education got a further boost when the Zakir
Hussain Commission recommended that the State should provide it. The 1944
Sargent Report strongly recommended [ree and compulsory education for
children aged six to fourteen. By 1947, primary education had been made
compulsory in 152 urban areas and 4995 rural areas.

In 1992, the Supreme Court declared right to free and compulsory
education as fundamental right in the ambit of ‘right to life' under Article 21 of
the Constitution.! In judicial review, it was restricted by larger bench of the
Supreme Court up to the age of 14 years? In 2002, the Constitution was
amended by inserting Article Z1A to implement the right to free and
compulsory education of every child aged between 6-14 vears and inserted
fundamental duties of the parents/quardian to send their child/ward to school
and also substituted Article 45 accordingly. In 2010, the Right of Children to
Free and Compulsory Education Act, 2009, was put in force with effect from
1* April to provide free and compulsory education from | to VIII standard to
every child. The Central Government also introduced Rules (Model) to
implement the Act.

The Supreme Court has observed that most Western countries enjoy
almost universal literacy, while 35% of our population is illiterate. While a
robust financial incentive programme may not have been possible in 1917, it is
today. If we wish to develop further, we must educate each and every citizen

six to fourteen.? The national level literacy rate has shown significant
increase from 52% in 1991 to 66% in 2001 and 74% in 2011.* According to
the Census 2011, 82.14% of male are literate, whereas the figures for women
are 64.46%, This is the figure of literacy, not of the educated persons.

(@) Introduction of Social or Public Interest Litigation :

The Hon'ble Supreme Court has adopted the broader approach of the
nie of locus standi, to utllize the initiative and zeal of public spirited persons
to move the courts to act for the general or group interest even though they
may not be directly injured in their own rights.

The innovation of Public Interest Litigation (PIL) has liberalized the
concept of locus standi for those, who due to lack of sound economic
conditions are deprived access to court to seek justice for their rights. Any




ublic-spirited person or social action QEVHE = ssal o the
5rategi£s are aFi]I{-;umd to move the court hcjir Sﬂﬁhéﬁgﬁiﬂzf the T?Zn:rljlr:
grievances and restituting rights, claim and efl I O,

- g.
trodden, ignorant and illiterate person { elicol review tound to their i,

< exercising their power © _ ,

I Thhp ik [m::.eir the gpmr deprived, the illiterate, the urban" and p,.
that the poores women, children. handicapped by ‘ignorap,.
odden have either no access to fustic,

unorganized labour sﬁrln{;. o i
- nee and illiteracy’ and other
indigence and 1 cy e

or had been denied J'Eﬁcﬁ} e est Litigat
iaation’ ‘Public In -
Interest Litigation™ or 'Pub entioned classes of persons. It expange,

anlete justice to the aforem
‘rtendf*r T:npmur;e of time. The courts in pro bono publico granted relief
) ﬁﬂpmsentatiue actions, Prr;

the inmates of the prison
human dignity and covered several other areas. N O b _
bono publico and test litigations were entertained in keeping  the currg,
accent on justice to the common man and a necessary dlsmcentme.m thos,
- the real issues on the merits by suspect reliance

who wished to WP['}ESh o
ripheral procedural s ortcomings. _ .
perip P part of the public-spirited citizer

PIL is actually a collective effort on the ited
the State and the courts of law, to secure the entitlement of_ constitutional ap
legal rights made available to the citizens by welfare legislation. Thrcfugh PIL
social control has been organised by the courts to ensure accountability of th,
S | change, which has beer,

State or the Public authority to the people. The socia . :
i« aimed at providing social justice by enlarging

brought about by the courts.
the area of social action to achieve the goals. Liberal interpretation of the [ay,
keeping in mind the aspirations of the developed society is judicial creativiy
and when used with judicious restraint and caution plays a great role in the
evolution and development of law.
The task of judges takes them deeper into the future to make decisions,
economic and even political

which will affect the future course of social,
aware of the social needs and

development and therefore they have to be
-equirement and adapt law to the changing needs and requirements of the

h of proceedings known as ‘Se.;.
ion' was evolved with a viey, |

»eoples.

The Hon'ble Supreme Court held that PIL is not a pill or a panacea for a!
rongs. It is essentially meant to protect basic human rights of the weak anc
\e disadvantaged and is a procedure which is innovated where a public
sirited person files a petition in effect on behalf of such persons who on
-count of poverty, helplessness or economic and social disabilities could net
sproach the court for relief.?

The Hon'ble Chandigarh High Court held that PIL was initially resorted

ventilate the grievances of the poor, ignorant and socially disadvantagec
gments of the Indian society. By normal process, many weaker sections of



he society are not able to reach the portals of Justice due to the normally tardy
slow) and expensive procedure of law. PIL is resorteq for protecting the
human rights of the weaker sections of the Indian society guaranteed under
Article 21. Merely because a writ petition is slated to be filed in public interest
is not to be taken by the courts on its face value. The courts haye to examnine
a5 to whether the petition has been bona fide presented to protect any of the
rundamental rights or to root out any particular menace in the society,!

The Supreme Court held that the court must not allow its process to be
abused by politicians and others to delay legitimate administrative action or to
qain a political objective.” Today, public spirited litigants rush to courts to file
cases in profusion under this attractive name. They must inspire confidence in
courts and among the public. They must be above suspicion.? It has been said
that public interest litigation is a weapon which has to be used with great care
and circumspection. Further, the court held that public interest litigation has
now come to stay. But one is led to think that it poses a threat to courts and
public alike. Such cases are now filed without any rhyme or reason. It is,
therefore, necessary to lay down clear guidelines and to outline the correct
parameters for entertainment of such petitions. *

(h) Prevention of prostitution and rehabilitation of prostitutes :

Prostitution has been an age old trend in the Indian society and no one
today can even find out the approximate date from when this profession came
into existence. It is claimed that it has been a part of our society even before
Christ came into existence. Though surprising, it is still true that prostitution
has still not got any specific legal recognition in our country. One can say that
it is neither illegal nor legal in India. In 2007, the Ministry of Women and Child
Development reported the presence of 2.8 million sex workers in India, with
35.47% of them entering the trade as child prostitutes before the age of 18
years. According to a survey, there are approximately 10 million sex workers
in India out of which 1,00,000 are in Mumbai alone, Asia’s largest sex industry
centre. There about 300,000 to 500,000 children in sex trade in India, among
which Bangalore along with five cities together account for 80% child
prostitutes in the country. This is the extent to which prostitution is prevalent
in India.® Currently, prostitution in India is a Rs. 40,000 crore annual business.

In India, although prostitution, when practiced privately, is not illegal, but
keeping brothels, pimping and any public act of seduction is illegal. Many
innocent victims are forced into prostitution by their husbands, relatives, many
get kidnapped and are forced, others enter due to lack of resources, or they fall
prey to tricks. In 1956, the Immoral Traffic (Suppression) Act (SITA), 1956



was passed, the tit ,
(Prevention) Act l‘igﬁc::[:lwhmh was substituted in 1986 by "the Immoral Trag;
on her acﬂﬂ“ﬂﬁi“i[h‘ g;r’ﬁ}"- Basically. this law forbids a sex worker to ;Er[‘f
ithin 200 yards of a public place sO that nothing is done Ty
Pace : ":?fe the normal public lives. g 15 done jn ,

ehabilitation of - -
prostitutes 18 necessary.—in  May. 1958,

Allahabad High Court observed that, it Is true that the sociely and :E“
prostitutes if they are by law bt?in::

Government owe a duty to rehabilitate the
tions of difficulty i,

f':'-';;ﬂﬁd_ to give up their profession. But considera
rehabilitating the prostitutes in society or the (act that several causes lead t,

prostitution over which the qirls carrying on prostitution have no control ca
be no grounds on which the Act can be invalidated if it has bEEH
constitutionally passed and 1€ Jlso not otherwise ultra virus." The H-::m‘m:
?Ll‘p:‘ﬂme Court rejected the contention to demand for separate educatiory]
institutions for the children of persons engaged in prostitution and appointed 3
Committee headed by 2 senior advocate of Supreme Court, Mahajan, to hmii
into the magnitude of the problem.” In its report, the Mahajan Committee

found that a large number of persons engaged in prostitution were children.
- d their children. —

Directions issued |
Court in its landmark judgement’ has issued the

The Hon'ble Supreme
direction for protection of women from prostitution and re
-~ns to the Government

children. The Supreme Cou
and all social organisations 1O take appropria prevention of
i nd to rescue them from

women engaging in various forms O
falling again into the trap of the red light areas and to rehabilitate their children
through various welfare measures, SO as to provide thern with dignity of
of livelihood and socio-economic jmprovement. The Hon'ble
d that, the children of the prostitutes have the right
of opportunity. dignity, care, protection and rehabilitation, s6 as lo
e mainstrearn! of social life wi tigma attached to
urt directed for the constitution of a committee tO formulate a
rehabilitation of such children and child prﬂﬁﬁl'utﬂf and for its

implementation and submission of periodical report of its Registry.
Prostitutes are not criminals but victims of the society.—Prostitutes are
not criminals but they are victims of the society and surrounded by criminal

‘world’ constituting of traffickers. kidnappers, procurers, pimps, madams, drug
pushers and murderers. In this trade, police corruption extended from brothels
to the soliciting in the street. They exto

and enjoyed free s€X with women in
immunity from prosecution 1o illegal brothels, massagé parl

to equality
thout any pre-s

be part of th
them. The cO

scheme for the



blue film stalls. etc.!

Justice R.K. Abichandani, of Gujarat High Court has observed that if
habilitation plan has 10 be worked out, first a conducive environment has to

ar It to m ble to such plan and the police authorities

oy i ed that due to FGHCE

ake the women agreea

be directed to stop arresting the women. It is stat
arassmen the verge of failure and
t It is contended that the

t. all such policy measures are on
ntion programmes
right to privacy, and equal

will have no impac
prc:stitutinn,-"sex work are entitled to
k. which is one of the oldest

{ Jaw and that prostitution or sex wor
essential social function. Such women earn their daily

L which is the only means of their survival. It is
the trafficker or the abuser.”

hars.

sex Wwor
the said Act aims at punishing

mance—Right to Information :
Right to information is an instrumentality of law regarding social change
ctarted in 1975. when the Hon'ble Supreme Court upheld that freedom of
«peech and expression includes the right to know every public act, everything
Ehat is done in @ public way, by their public functionaries.” The Government is
ted with rights or real

ot the owner of the state property but timely trus
heneficiary  On th Similar views were exXpr . while

upholding that “rig ht of free speech and expression,
and diSCJIJSUI'E Df iﬁfDI'ITIaﬁDI‘I f the Ggugrnment must be

the rule.”™
It was expended again by Hon'ble Supreme Court and held that “the right
citizen to freedom of speech and expression includes the right to receive and
ch right of the citizens of this

For ensuring the free spee
t the citizens have the benefit of plurality of views

all public issues. A successful democracy posits an
5. views, ideas and ideologies is essentfial

formed judgment on all issues touching
d expression includes

hread through
Eubmiﬂeij that

(i) Good gove

e estate of State.

ht to know is implicit in rig
regarding functioning 0

of
impart information.

country, it is necessary tha
and a range of opinions on
-aware’ citizenry. Diversity of opinion
io enable the citizens to arrive at in
them”.5 Again, it was held that “freedom of speech an
right of the citizens to know about the affairs of the Government”.”

Finally, the Hon'ble Supreme Court issued the directions to protect
candidates.” The Central Government

voters' right to know antecedents of

amended the Representation of the People’s Act, 1951, by passing the

Representation of the People's (Third Amendment) Act, 2002. The petitioners
hat some of the directions

challenged the said amendment and contended t
issued by the Supreme Court were incorporated by the statutory provisions but

with regard to the remaining directions in section 33B, it was provided that no



. i formation j
candidate wo able to disclose or furnish any such in NN reg,,
of his Elﬂctiﬂl:llilﬁl{' i not required to be diﬂ:_!omd or fumﬂmd under lh;] :::rl
or the Rules made thereunder, despité the directions issued by the Slmren"'
Court. Thus, the validity of section 3313 was challenged on the ground tha =
, he citizens/voters declared and TE{:':":'IHI:.:.;:']

violates the fundamental rights of ¢
eld that—{(a) Section 33R ;.

by the Supreme Court.
A three judge Bench of the Supreme fﬂuﬂ h o beliia Vel o

on the f f it, beyond legislative comp< ence and, ve of A,
n ace o | and void. (b) A wvoter, bEing flr:;l:-llfil
5]

19(1)a) of the Constitution, is illegal, nul _
clﬁze]i ]-I:sf the country, has a fundamental right under Article 19(1)a) to |,
antecedents of a candidate and said right is independent of any statutory fighy
under election law. (c) Legislature can remove basis of decision rendered'l;‘
dering that decision ineife-:ﬁuﬁﬂ

competent court under Article 141, thereby renderi
but Legislature has no power to ask instrumentalities of State to discbey .

disregard decisions given by Court. The series of cases are the lnstrumentality
to enact Right to Information Act, 2005.! '

The Right to Information has proved to be a strong legislation with 900
teeth. Number of cases have been resolved; number of corruption cases hay,

been busted and proved before the authority through the evidence collected
usage of RTI Act. Now, by introducing Amendments, political parties are kept

out of the reach of RTL
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